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Complainant's Contact Details

Title Mr Full Name Simon O'Neill

Address
 New

Zealand

Tel (day)

Tel (night) Tel (mobile)

Email Are you making a
complaint on behalf
of a business,
charity or trust?

No

Details of Company

Scheme participant ANZ Bank Subsidiary Not Applicable

Customer number Branch name Rural

Product or Service Business finance Have you already
made a complaint?

Yes

Supporting files

O_Neill_Guarantee.pdf

Contact Method, Preferences and Assistance

Preferred method of
contact for written
correspondence

By email How did you find out
about us?

Friend/relative/colleague

Do you need an
interpreter? If so
which language?

No Do you need any
other special
assistance?

No

Disclaimer

Has agreed to the
disclaimer?

Yes

What is your complaint about?
In 2004, I agreed to act as guarantor for my wife’s company,  Ltd. As required by the
law, I first sought advice from a lawyer prior to signing the guarantee document. His advice at the
time, was that it (the guarantee) was all very routine and nothing to worry about. We have discussed
this recently and he feels that he would not have said this but had he advised me of the true
implications of the guarantee, it is unlikely that I would have signed it. We agree at the moment to
differ on this.
In 2004, this guarantee covered primarily a property owned by the company in 

. This property was sold in 2005. In 2007, the company purchased a property in . I
was annoyed that I had not been consulted on this by either my wife a sole director of the company or
the bank directly but at the time, I was in a high tempo role that required long hours and a lot of travel



and thus I did not follow through on my concerns. It was around this time that the company began to
consume more of our resources and I assumed that this was to accelerate payment of the mortgage
on the property.
Last year, my wife and I separated and, as part of that process, I discovered that her company had
accrued some hundreds of thousands of dollars of additional loans from the ANZ Bank that I was not
aware of. Since November 2013, I have been in a slowly escalating dialogue with the Bank over this. I
am aware of clause 7.2(c) of the guarantee but believed then as I do now that this applies to routine
transactions of the company and not the significant extensions of credit that the bank has provided
the company. In March the bank advised that the company’s loan balances were:

 $263,954.73
 $17,874.70
 $36,262.23
 $84,343.59
 $5,967.25

My initial request in November 2013 was that the bank keep me informed of any future transactions
affecting the guarantee. It cited the Consumer Credit Contracts and Finances Act as the applicable
legislation with regard to the level of information that it could provide me without overstepping the
privacy of  Ltd. When I pointed out the text in that Act with regards to guarantors, I
received no response until escalating the matter to the regional manager in February 2014, at which
point the bank advised that this Act did not apply to non-personal loans. I have asked the bank
directly what relevant legislation governs business loans in the same manner as the Consumer Credit
Contracts and Finances Act does for personal finances. Its response was that it relies on both
contractual and common law in respect of guarantor arrangements.
In the regional manager's response to my concerns in March, the bank acknowledged that, under
common law rules, it did have an obligation to me to tell me if there are any material changes that
could affect my obligations as guarantor. It advised me that “a change will usually be considered
'material' if it is significant or substantial when reasonably and objectively assessed. For example:
1. Something that would not naturally be expected by a reasonable person to have happened
between the debtor and a creditor.
2. A change that is significant and reasonably and objectively likely to affect the guarantor's decision
to give, or continue to give, the guarantee.
It went on to advise that because my guarantee is all obligations, it secures all amounts the bank
lends to Limited from time to time. Because of this, a change in the amount of lending
or a restructure of that lending is unlikely to be material unless there is a significant increase or
change in lending beyond what would be contemplated by the parties when the guarantee was given.”
At the time that I signed the guarantee, the primary purpose of Ltd was to own the
property in  that we had purchased for our eldest daughter to live in when we moved from

in 2004. This property was sold when our daughter moved out the following year. To the best
of my knowledge, the company has never developed or provided the bank with any form of
prospectus or business development plan that would give the bank cause to contemplate any purpose
of the company other than that originally contemplated. 
I do not believe that the additional loans by the bank to Limited are what might naturally
be expected by a reasonable person to have happened between the debtor and a creditor considering
the company’s original purpose and its lack of organic assets to secure these loans. These loans
definitely constitute changes that are significant and reasonably and objectively likely to affect my
decision to give, or continue to give, the guarantee. Equally they represent a significant increase or
change in lending beyond what was be contemplated by this parties when the guarantee was given.
I have sought advice on these matters informally from within the banking and finance community, and
formally from a lawyer. The response from all sources has been that the bank should not have made
these additional loans to  Limited without, at the very least, advising the company’s
guarantor. The lawyer’s response, after reviewing the guarantee document, was “The Bank’s practice
is to have the guarantor execute the borrowers loan agreements either at time of the guarantee being



entered into or subsequently. It appears that the Bank is suggesting the facility has been extended but
not to the extent of requiring the guarantors signature or approval. We believe that the Bank accepts it
has a legal obligation to have a guarantor sign any loan agreements. One would suggest that a bank
officer erred in not having you sign an agreement to extend the facility.”
His suggestion that a bank officer may have erred is interesting. From the start of our relationship with
the then-National Bank, I found the attitude of the Rural Branch rather blasé and leaving a bit to be
desired, including the unauthorised transfer of money from one of my accounts to my wife. Again, had
I not been so busy in my job, I would have sought resolution of this matter. I believe that it is not
beyond the realms of possibility that my wife was encouraged by a member or members of this
branch into some unwise business decisions. Noting that (and this is not for release outside our
current dialogue) my wife has been prone to health issues, I would have thought that
prior consultation with the guarantor would have been a natural and sensible check and balance on
the company’s lending.
While the Consumer Credit Contracts and Finances Act may not apply to business loans, it articulates
a sentiment with regards to the relationship between the guarantor and the bank that is difficult to
challenge, more so it the absence of specific legislation absolving banks from this obligation, and one
that that aligns with the banks’ undertaking under the Code of Banking Practice to “act fairly and
reasonably towards you, in a consistent	and ethical way”. Noting the almost obsessive-compulsive
manner in the ANZ Bank pursues consultation with affected parties in personal banking, it is not
unreasonable, in the absence of any legal bar to doing so, to expect that it would apply a similar ethos
in its business transactions. Indeed, what possible reasons could it have for not doing so?
I have read the guidance on the Banking Ombudsman’s site with regard to guarantors however I
struggle to accept that the undertaking to confidentiality in the Code of Banking Practice absolves
banks of any reasonable obligation to advise a guarantor of material change to a debtor’s financial
position. I similarly struggle to accept that, in the absence of legislation compelling them to do so, a
bank does not feel obliged to apply the spirit of the Consumer Credit Contracts and Finances Act with
regard to guarantors. To not do so places the rights of the company above those of the individual. 
In any case, this may be moot in that the ANZ Bank has already acknowledged that it does have,
under common law rules, an obligation to me to tell me if there are any material changes that could
affect my obligations as guarantor. It is difficult to accept that the purchase of property and the
extension of significant amounts of credit, beyond that contemplated when the guarantee was
provided, and that, had I known of them prior, would have reasonably and objectively affected my
decision to give, or continue to give, the guarantee, do not qualify as material changes by the bank’s
own definition.
I am not sure what sort of supporting documentation may be required. I have attached the original
guarantee and included above the information that the bank has provided me on the current loans it
has provided to  Ltd. As I was only ever a shareholder of the company and not a
director, I do not have access to any of the company's files or records. I am more than happy to share
with your office any material, correspondence etc that I have.

What would you like to happen to resolve your complaint?
To resolve this issue, I would request that each instance of the ANZ Bank granting new or extending
existing loans to  Limited be treated as a separate count and reviewed against the
bank's acknowledged obligation to tell me if there are any material changes that could affect my
obligations as guarantor. Where it is determined that the bank has not met this obligation, I would
request that the loan in question be voided.
I do not believe that this issue is so complex or unclear that the bank could not have resolved it when I
first sought resolution in February 2014. I would request that consideration be given to refunding any
interest and fees paid in relation to those loans since.
It is likely that the burden of sustaining these loans was a direct causal factor in the separation of my
wife and I - certainly not the only factor but a major one. In addition, the requirement to engage the



bank to seek resolution since November 2013 has been exceptionally stressful, tiring and time-
consuming at a time when I have more pressing matters requiring my attention. I would request that
consideration be given to awarding compensation for each count where the bank has been
determined not to have upheld its obligation to tell me if there are any material changes that could
affect my obligations as guarantor, and which might have given me cause to not extend my guarantee.




